I. INTRODUCTION
The Securities and Exchange Commission ("SEC") is currently under siege. Its once stellar reputation has been tarnished by a series of inauspicious events that unfolded during the financial meltdown of 2008. The agency's passivity during the collapse of Bear Stearns, its failure to detect Bernard Madoff's massive fraud, and the failure of the Consolidated Supervised Entity program for financial conglomerates have led many to question the agency's competence and relevance in the era of modern globalized financial markets.
Even before the agency's recent mishaps came to light, its future was uncertain as reform advocates vigorously campaigned to rein in its powers. A sheaf of reports released in 2006 and 2007 recommended curtailing the agency's vast powers by creating new financial agencies or embracing broader industry self-regulation. Through proposed agency mergers, transfers of authority, and alternative regulatory methods, reform advocates sought to blunt the SEC's critical enforcement and oversight functions.
Despite these looming threats, sober analysis suggests that the SEC is destined to survive regulatory reform and will likely emerge as a stronger and more capable regulator. The Obama Administration's plan for financial reform (the "Obama Plan") resists calls for regulatory consolidation. If Congress adopts the Obama Plan's proposals, the SEC's authority over corporate governance, hedge funds, and over-the-counter derivatives will expand. This 2 expansion of SEC authority is an appropriate response to recent turmoil in the financial markets, as a strong and independent SEC remains a cornerstone of an effective financial regulatory regime.
II. ROOTS OF RECENT FAILURES
To intelligently assess the SEC's future we must first take stock of the factors that contributed to the agency's poor performance in the period leading up to and throughout the duration of the 2008 financial crisis. This section identifies the principal factors contributing to SEC malaise, which include external constraints on SEC authority, leadership failures, and a misplaced trust in financial institutions' ability to manage risk and safeguard the economy. 
A. External Constraints
One factor that contributed to the SEC's recent failures is the erosion of its independence and authority at the hands of Congress and the courts. The 3 cumulative impact of budgetary threats, pressure from Congress, and a series of adverse federal court decisions thwarted important SEC initiatives aimed at increasing oversight of financial firms, hedge funds, mutual funds, and auditors. These external constraints help explain the SEC's passivity in the face of the rapidly emerging 2008 financial crisis.
Congress
Part of the blame for the SEC's failures lies with Congress, which for the past few decades has pursued a deregulatory agenda that limited the SEC's power to address several of the major causes of the financial crisis. Broad legislative restrictions disabled the SEC from adequately overseeing the new financial conglomerates that financial deregulation had unleashed. Congress also banned the SEC and Commodities Futures Trading Commission ("CFTC") from regulating or monitoring transactions involving credit default swaps and other over-the-counter derivatives-another major contributor to the financial crisis. These statutory reforms left the SEC ill-equipped to address the principal causes of the 2008 credit crisis: financial firms' excessive risks, and the interconnectedness and interdependencies created by unregulated trading in credit default swaps.
Perhaps the most harmful legislative restriction on the SEC's authority was the Gramm-Leach-Bliley Act of 1999, which eliminated the traditional barrier between investment banking and commercial banks. This new law 4 denied the SEC authority to oversee investment bank conglomerates, a power that may have equipped the agency to better control the systemic risks such firms posed for the economy. After Gramm-Leach-Bliley, the major U.S. investment banks became part of sprawling financial conglomerates that lay beyond the SEC's regulatory grasp. Although the SEC retained authority over 5 the broker-dealer subsidiaries of these firms, no regulator had power to police the entities as a whole. This gaping regulatory chasm eventually led the SEC to create the Consolidated Supervised Entity ("CSE") program for investment bank holding companies. Most observers, including former SEC Chairman 6 Christopher Cox, have concluded in hindsight that the CSE program was a failure. 7 The Commodity Futures Modernization Act of 2000 ("CFMA") also 8 limited the SEC's ability to address the increasing importance of derivatives in the trading markets-another root cause of the financial crisis. Congress enacted the CFMA to block the CFTC from altering its treatment of over the counter ("OTC") derivatives, as its then-Chairman Brooksley Born had proposed. The CFMA forbids the CFTC and the SEC from regulating credit 13 twice rejected an SEC rule that required greater independence on mutual fund boards. In its first decision on the matter, the court ruled that the SEC had failed to adequately consider the costs of the new rule. The same court later 21 rejected a re-promulgation of the same rule because the SEC had not allowed time for additional public comment.
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The impact of adverse court decisions such as Goldstein and Chamber of Commerce extends beyond the rules they overturn. Such opinions have the more insidious effect of diminishing the SEC's regulatory vigor. For fear of 23 legal challenges, the agency adopts a more cautious stance and may avoid adopting new rules that promise to provoke controversy. This phenomenon 24 likely accounts for the SEC's current reticence to move forward on proxy access rules. The agency recently announced it would defer action on the access proposals preventing them from taking effect for the upcoming 2010 proxy season.
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B. Mission Failure
Another factor in the SEC's weak response to the emerging financial crisis was inept leadership at the Commission. By all accounts, Chairman Cox was unusually passive as the large investment banks within his purview faltered. shareholders to use Rule 14a-8 to submit proposals to amend corporate bylaws to provide for proxy access.
While this proposal was under development, the staff produced an eleventh-hour alternative "no-access" proposal that restored the SEC's pre-AFSCME position on the matter, prohibiting shareholder proposals that sought to impose proxy access. Chairman Cox supported this last-minute maneuver to release the "no-access" proposal alongside the proposal to permit shareholder access bylaws and he later cast the deciding vote on the Commission in favor of the "no-access" proposal.
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Chairman Cox also let the clock run out on the SEC proposals to require greater independence on mutual fund boards after Chamber of Commerce, and chose not revisit hedge fund regulation after the court's rebuke in Goldstein. This Cox-engendered passivity on corporate governance matters reduced the SEC's relevance in financial oversight, leaving it to the Federal Reserve and the Treasury Department to step in to fill the void as the financial crisis unfolded. 
Enforcement Division Missteps
Not only did Chairman Cox reverse course on governance reform, he also presided over the diminution in the stature and effectiveness of the SEC's Division of Enforcement. In the post-Enron era, the SEC had become more aggressive in its enforcement practices, but retreated dramatically during Chairman Cox's term. As the Government Accountability Office (GAO) noted, the aggregate amount of SEC penalties fell from $1. 59 and pledged to work to address enforcement staff concerns regarding their autonomy and authority. 37 Another barrier to the Enforcement Division's effectiveness was a level of dysfunction that seems to have gripped the agency. Conflicts of interest, fear of powerful parties, and favoritism toward high-profile attorneys and their firms interfered with the Enforcement Division's impartial enforcement of securities laws. As the SEC Inspector General has reported, the enforcement 38 staff followed an ad hoc approach to following up on tips and in deciding when to initiate investigations or bring them to conclusion. This ad hoc 
Failure of the Self-Regulation Paradigm
No post-mortem on the SEC's recent mishaps would be complete without accounting for the failure of the SEC's Consolidated Supervised Entity ("CSE") program, which was adopted to fill a regulatory void created by the Gramm-Leach-Bliley Act. Under Gramm-Leach-Bliley, the SEC retained authority over the broker-dealer arms of these financial conglomerates, but no regulator had authority at the holding company level.
The lack of federal regulation at the holding company level created problems for these firms as the European Union's ("EU") Financial Conglomerates Directive of 2002 (the "Directive") required regulatory supervision of financial holding companies. The Directive exempted foreign firms from its regulatory rules as long as the firm was supervised by an EUapproved regulator. Thus, the large investment banks' freedom to do business in the EU depended on some form of holding company regulation.
The SEC and the large investment banks lobbied Congress to grant the SEC supervisory authority over large financial holding companies. After Congress declined to act, the firms persuaded the SEC to create the CSE program. The big five investment banks (at the time)-Bear Stearns, Merrill 41 Lynch, Goldman Sachs, Lehman Brothers, and Morgan Stanley-joined the program, which was designed to function like the Federal Reserve's oversight of bank holding companies. The objective was to reduce the likelihood that weaknesses in holding companies would put regulated entities or the broader financial system at risk.
When the CSE program was terminated four years later, three of the five firms in the program had failed. Bear Stearns was sold to JPMorgan in a fire sale, Lehman Brothers filed for bankruptcy, and Merrill Lynch was snapped up by Bank of America to stave off its imminent collapse. Soon thereafter, the two surviving investment banks, Morgan Stanley and Goldman Sachs, opted out of the CSE program by electing bank holding company status and Federal Reserve supervision, after which the SEC officially abandoned the program.
One factor in the CSE program's failure was the reality that the CSE program was woefully understaffed. Only twenty-five SEC staff members participating firms. The SEC's staff was overmatched by the firms' own internal risk specialists, and the SEC could neither closely monitor capital adequacy nor compel specific action to address identified risks. Due to the 43 voluntary nature of the program, staffers had to negotiate liquidity levels and leverage ratios with each firm, and the SEC's only recourse in the event of dispute was to threaten to ban the firm from participating in the program.
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Another fundamental flaw in the CSE program was its misplaced faith in financial firms' ability to control risks despite the intense short-term incentives to embrace risk as a way of boosting profits. This program's faith in self-regulation and market discipline has been more broadly incorporated into financial regulatory policies. Gramm-Leach-Bliley and the CFMA both reflected regulators' judgment that market discipline was superior to government regulation when dealing with sophisticated financial actors. Former Federal Reserve chairman Alan Greenspan, perhaps the most ardent adherent to the tenets of market discipline, now counts himself among many recent converts who question the market's ability to solve complex problems of economic organization. 
A. The Sarbanes-Oxley Backlash
The Sarbanes-Oxley Act of 2002 ("Sarbanes-Oxley") created a host of new corporate governance restrictions and imposed new regulatory burdens on corporations. Section 404, its most controversial provision, requires 49 management to assess annually the effectiveness of internal controls over financial reporting and the independent auditor to attest to such assessments. 50 Initial Section 404 implementation costs were estimated to average $4 million per issuer. These high compliance costs led many executives and 51 commentators to criticize the provision. 52 In the aftermath of Sarbanes-Oxley, major U.S. business groups joined forces to build a case for rolling back the Act's most intrusive provisions and, more generally, to promote financial deregulation. The cornerstone of these efforts was the 2006 and 2007 release of three separate reports that presented a similar array of recommendations for regulatory reform. The most prominent of these reports was the Interim Report of the Committee on Capital Markets Regulation ("CCM Report"), which asserted that U.S. financial markets had lost competitive ground to foreign securities markets, and that this decline was due in part to onerous regulation in the U.S., most notably Sarbanes-Oxley and an overly intrusive SEC. 53 To restore U.S. markets to their proper pre-eminent position, the CCM Report recommended modifying the reach of Section 404, eliminating private securities regulation, and shifting from the SEC's command and control apparatus toward increased self regulation for the stock markets. The Blueprint set forth a framework for restructuring financial regulation, which included plans to scale back and ultimately abolish the SEC. The Blueprint proposed eliminating (or shrinking) the SEC by dividing its powers between two newly created agencies and transferring a chunk of its authority to self-regulatory organizations, including the stock exchanges. In the shorter term, the Blueprint recommended that the SEC adopt the "principles-based" or "soft" regulatory approach employed by the CFTC and an eventual merger of the two agencies.
The Blueprint endorsed a structure advanced by the Twin Peaks model for financial regulatory reform, which calls for financial regulation to be organized around two principal objectives: prudential regulation and business conduct regulation. Because the SEC mission neither falls squarely within 58 nor fully occupies either peak, its role within a Twin Peaks structure is murky at best. In a pure Twin Peaks structure, the SEC's current functions would likely be performed as part of a larger agency's regulatory charge.
Another popular alternative to the Twin Peaks structure would also hasten the SEC's demise. Some U.S. commentators have called for the creation of a universal regulator for all financial institutions modeled upon the U.K.'s recent financial reforms. The universal regulator would have jurisdiction 59 over all significant financial firms, with securities regulation comprising a mere subset of its duties. Although a version of the SEC might survive as a "division" of the universal regulator, its independence and authority would necessarily be diminished.
C. Consolidation Proposals May Destabilize the SEC
Advocates of regulatory restructuring have differing objectives than those who advocate for financial deregulation. Consolidation advocates frequently focus on questions of efficiency and regulatory effectiveness, while deregulators, by definition, disfavor mandatory regulatory standards. These distinctions tend to blur in the debate over regulatory reform as some overhaul proposals, most notably the Blueprint, combine restructuring and deregulatory proposals within a single package.
Regardless of their motivations, however, proponents of regulatory consolidation have the effect of destabilizing the SEC's position within the regulatory fabric. Whether they aim to limit regulation or improve its effectiveness, most consolidation proposals would significantly alter the SEC's regulatory role. Because these proposals question both the capabilities and the necessity of a stand-alone SEC, they pose a grave risk to the SEC's survival.
IV. THE FUTURE OF THE SEC?-IT WILL SURVIVE
Although the decks were stacked against the SEC's future prominence when the financial crisis reached its nadir in the fall of 2008, at present, the SEC's prognosis is surprisingly strong. Rather than being subsumed or decimated as many advocates had proposed, the agency appears to be making efforts to reclaim its position as a premiere financial regulator.
The SEC's new leadership has renewed its commitment to a traditional investment protection mandate. On the rulemaking front, Chairman Mary Schapiro has picked up the baton where Chairman Donaldson left it, taking up proxy access, hedge fund regulation, and slowing momentum on the move to International Financial Reporting Standards ("IFRS") (one of Chairman Cox's favored projects). The SEC is likely to adopt some form of proxy access in 2010 and is moving to regulate hedge funds and derivatives with enhanced legislative authority from Congress. 60 Not only has SEC leadership committed to substantial governance reforms, the Enforcement Division is undergoing significant restructuring. 61 Robert Khuzami, a former federal prosecutor, became the agency's new enforcement director in February 2009. Khuzami is reorganizing the division 62 to increase the effectiveness and autonomy of line attorneys. Both Schapiro and Khuzami have pledged to take heed of criticisms from the GAO and Inspector General and are working to correct the problems revealed by their investigations. 63 Despite these encouraging signals, the SEC faces continuing threats from regulatory reform. If the Obama Plan (as modified by the House) is enacted, the Financial Services Oversight Council's role as a systemic risk regulator might allow the Federal Reserve and Executive Branch agencies to eclipse the SEC as the primary securities market regulator. The proposed Consumer Financial Protection Agency ("CFPA") could also trample on the SEC's traditional terrain. If the CFPA emerges as an effective consumer advocate, it could conceivably absorb part of the SEC's investor protection role. The agency's survival depends to a large extent on whether it can restore credibility and public trust in the coming years.
V. CONCLUSION
The SEC's stature as a regulatory agency has suffered in recent years due to external constraints and its own internal failings. The financial collapse and pending reforms create an occasion to critically assess the agency's past and evaluate its prospects for the future. Despite its many problems, the SEC is likely to continue to play a pivotal role in financial regulation. Reform efforts should therefore focus on preserving broad SEC authority, ensuring strong leadership, and allocating resources commensurate to the agency's broad ranging responsibilities.
